Subcontracting Requirements Related to Title VI
Background and Summary:
The Office of Public Transit, and its administration of the federal transit assistance programs, was the subject of a FTA Title VI review at the end of June this year.  FTA’s Title VI policies require that states do outreach to minority communities (including offers of technical assistance) in the process of soliciting competitive applications for the federal transit funding.  Because Iowa limits applicants to the transit systems designated under Iowa Code, OPT does not conduct this type of outreach.  The reviewers consulted with FTA headquarters and indicated that this is OK, but that if any of the designated  transit systems receiving the FTA funds from OPT, in turn make vehicles or operating assistance available to other organizations in their areas through brokerages or subcontracting practices, they would need to stand in the shoes of the state and conduct the out reach for the programs.  In response to the finding, OPT has modified Part II of its joint participation agreements to include such a requirement.  After reviewing the comments received, OPT has decided no further changes are needed.
Comments Received and OPT Responses:
General

We  agree that minority groups should be a part of the solicitation for subcontracts for the purchase of transit services. 

OPT requirements should not be more stringent than FTA requirements.

The requirements are a direct result of findings by the federal team that performed a Title VI review of Iowa’s state-managed programs the last week in June this year.

The requirements are directly from FTA, but may differ from those applied to the 5307 program since the team, interpreted that since the state of Iowa, based on its coordination provisions only gives funding to designated transit systems, any of those transit systems that provide funding or vehicles to other parties must stand in the state’s shoes and conduct the outreach which would normally be required of the state, if it administered a competitive grant process. 
Required outreach will increase costs/slow process

The proposed outreach efforts will likely increase administrative costs and slow the contracting process

We are concerned with the financial burdens that this additional advertising may cause to some systems

Obviously the required advertisement of opportunities to enter into a brokerage or contracted provider relationship with the transit system will slightly increase administrative costs for those transit systems which choose to broker or contract with others to provide services.  The level of cost will be very small in comparison to the value of the federal funding and vehicles involved.

Confusion with DBE requirements

We have a FTA-compliant Disadvantage Business Enterprise (DBE) program in place.

Does this apply to all types of disadvantaged business enterprises (DBE)? The proposal only refers to “minority” businesses and organizations.

The Title VI requirements are totally separate from the Disadvantaged Business Enterprise (DBE) requirements.  Limiting outreach to DBE vendors will not meet the Title VI requirement to notify minority organization of the opportunity to participate in the federal programs.  The emphasis of the Title VI requirement is more on not-for-profit community organizations than on for-profit commercial enterprises.

State law may prohibit targeted marketing

We question whether this practice of targeting minority groups would be in direct contradiction to the recently passed SF2410, which requires that advertising be “in a newspaper of general circulation within the geographic area served by the entity.”

The U.S. Supreme Court has continually ruled that state legislation cannot override federal civil rights laws.

Required outreach may hurt coordination

Because of the deliberate outreach requirements proposed in this policy, coordination may be hampered as contractors who may already be reluctant will have to wait for another process and reporting mechanism to run its course before actually being awarded the contract.

The outreach requirement can probably be met through an annual notification that the transit system uses the state-adminstered federal transit funding to contract/broker through local agencies on an annual basis (or if services are procured competitively, possibly through a multiyear contract extending through ____,) and that minority organizations are encouraged to get involved.

Requests for clarification

How is “minority” defined?

Title VI prohibits discrimination on the basis of race and national origin. 

What “advertising” will be required? Are these true advertisements or are they legal notices or classified ads, or both?

The nature of the advertising is not specified, either legal notices or display ads could qualify, probably in conjunction with a press release.

What are considered minority publications?

These would be publications that speficially target the minority communities.  If is very likely that there would be different publications for different minority groups.  Advertising should target all significant groups, relying on the public press release to get word to less significant populations.  If there are no identified minority publications, advertising in the majority press will be acceptable.

As the majority of our contracts are annual agreements, do we understand correctly that this policy would have to be implemented for each and every contract annually?

As noted above, a system should be able to perform a single notification of the opportunities available each year.

In regard to solicitation and outreach, IDOT guidance/ assistance as to “vendors” and publications could greatly increase effectiveness.

For purpose of TitleVI the word “organizations” should be substituted for “vendors”, but the Iowa DOT and other state agencies have done considerable work to identify these resources. 

If I am subcontracting rides to a governmental agency, do I still need to go out for bids on the service?

The process being discussed is not a bidding process.  If federal funds or federally funded vehiclesare being provided to another entity other than a designated transit system, a notification should probably be made.

How large of a geographic area, roughly, should a solicitation for service that is sourced out cover?

The notification should be placed in publications which reach the minority populations in your service area.  These publications may very possibly be based outside your community.

Does this also apply to our contract with our taxi operator?

Yes, if federal funding is being used or federally-funded vehicles are involved.

Is documentation of all this outreach now going to be required to get contracts approved by OPT?

The documentation is required whether OPT is actually approving contracts or not.

Other

School buses currently leased to meet Head Start regulations must be exempt from the subcontracting requirements.

If the vehicles are being leased from another party and operated by the transit system, they would not be subject to the notification requirement being discussed here.  If they are being operated by another party and were either bought with federal transit dollars or are being operated with federal transit support, they are subject to the requirement.

Passenger Transport is the industry standard for urban systems to advertise. 

This may be true but does not change the requirement in any way.  Passenger Transport does not qualify as a minority publication.

We normally provide transit services to our contracts at an agreed upon charge for that service.

Services performed directly by the designated transit system’s staff are not subject to this particular requirement, though other Title VI provisions would apply.

