INSTRUCTIONAL MEMORANDUMS {(JIOWADOT

To Local Public Agencies SMARTER | SIMPLER | CUSTOMER DRIVEN
To: Counties and Cities Date: May 2, 2016
From: Office of Local Systems I.M. No. 3.680

Subject: Federal-aid Projects Involving Railroads

Contents: This Instructional Memorandum (I.M.) provides a summary of the requirements and procedures for
Federal-aid transportation projects that involve work on railroad right-of-way or adjustments to railroad facilities,
as specified in Title 23 of the Code of Federal Regulations, Part 646 (23 CFR 646). Topics addressed include
design requirements, railroad agreements, and Federal participation in railroad costs. This .M. includes the
following attachment:

Attachment A — FHWA Authorization of Railroad Costs Flowchart

Note: For additional instructions and procedures for projects that involve railroads, refer also to .M. 3.670, Work
on Railroad Right-of-Way.

Project Design

Standards Used:

When the facility to be designed will be maintained and operated by the railroad, the design shall comply with the
railroad’s normal design standards and practices. When the facility will be maintained and operated by the LPA,
the design shall comply with the applicable Federal-aid design guidelines, as outlined in Section 3.2 of the I.M.s.
For structural or other design criteria not included in the I.M.s, refer to the applicable American Association of
Highway Officials (AASHTO) design guidelines.

Specific Requirements:

For grade crossing projects, the project design shall comply with the following:

1. All traffic control devices shall comply with the latest edition of the Manual on Uniform Traffic Control
Devices (MUTCD), as adopted by 761 lowa Administrative Code (IAC), Chapter 130.

2. The project shall not be opened to unrestricted traffic or accepted as complete until adequate warning
devices are operational at all highway-rail crossings within or adjacent to the project limits. Adequate
warning devices shall include automatic gates and flashing lights when one or more of the following
conditions exist:
¢ multiple mainline tracks are present;

e multiple tracks are present which may be occupied by a train or locomotive so as to obscure another
train approaching the crossing;

¢ high train speeds with limited sight distance;

¢ high train speeds and moderately high volumes of train and highway traffic;

e a high volume of highway traffic, a high number of train movements, substantial numbers of school
buses or trucks carrying hazardous materials, unusually restricted sight distance, or recurring
crashes; or

e adiagnostic team recommends them.

Otherwise, the determination of what type of warning device to install will be made by the LPA and / or
the railroad, subject to approval by the lowa Department of Transportation (lowa DOT).

For projects on full access control highways (freeways), at-grade crossings shall be eliminated, regardless of the
train or highway traffic volumes.

Performance of Design Work:

The engineering design work required for rail-highway projects may be accomplished by one of the following
methods, subject to mutual agreement between the railroad and the LPA:
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1. The LPA’s or the railroad’s own engineering staff; or
2. An engineering consultant. The consultant contract may be procured and administered either by LPA,
with approval of the railroad; or by the railroad, with approval of the LPA.

Railroad Agreements

The Federal regulations require an agreement between the LPA and the railroad for any Federal-aid project that
requires work on railroad right-of-way or adjustments to railroad facilities. It is the responsibility of the LPA to
initiate the agreement process with the railroad. Some railroad agreements can take a long time to negotiate and
execute, especially for projects that involve a significant amount of work on railroad property or facilities (e.g.,
construction or reconstruction of overpasses or underpasses, or projects that require relocation or adjustment of
grade crossings or other railroad facilities). Therefore, the LPA should contact the railroad as early possible in the
project development process.

Agreement Content:

A detailed agreement will need to be negotiated between the railroad and the LPA. Most railroads have
standardized agreements that may be used for this purpose. Regardless of the particular form of agreement
used, all railroad agreements for projects that require work on railroad right-of-way or adjustments to railroad
facilities must provide the following, where applicable:

1. The provisions of 23 CFR 646, Subpart B, and 23 CFR 140, Subpart I, incorporated by reference.

2. A detailed statement of work to be completed by each party.

3. The method of payment for railroad costs. The preferred method of payment is based on actual costs.
However, subject to approval by the lowa DOT, the lump-sum method may be used for work done by
railroad forces for any of the following:

e installation or improvement of grade crossing warning devices and / or grade crossing surfaces;
e any eligible railroad work where the estimate cost to the LPA does not exceed $100,000; or
e when the lowa DOT concurs it is in the public’'s best interest to use this method.

Note: Usually, the lowa DOT will not approve payment on a lump-sum basis because the historical cost
data necessary to justify use of a lump-sum method is not available. If a lump-sum method is used, the
lowa DOT will require periodic reviews of the methods and cost data used by the railroad to develop
lump-sum estimates.

4. If the project is not a safety project to eliminate a grade crossing, the extent to which the railroad is
obligated to move or adjust its facilities at its own expense.

5. The railroad’s share of project costs.

¢ In general, the railroad is not required to share in the project costs when there is no ascertainable net
benefit to the railroad.

e When the project will eliminate an existing grade crossing at which active warning devices are either
in place or have been ordered to be installed by a State regulatory agency, the railroad is required to
pay a minimum of 5 percent of the project costs, within the limits set by 23 CFR 646.210(c).

e Railroads may voluntarily contribute a greater share of project costs than are required, and other
parties may also voluntarily assume the railroads share of project costs.

6. An itemized estimate of the cost of work to be completed by the railroad.

7. The method for performing railroad work. Railroad construction may be accomplished by any of the
following methods:
o force account (work done by railroad forces),
e acompetitive contract award,
e acontractor retained as part of an existing continuing railroad contract, provided the cost is
reasonable, or
e anon-competitive contract award for minor work, provided the cost is reasonable.

8. The maintenance responsibilities of each party.
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The form, duration, and amounts of any needed insurance. Such insurance shall comply with the
requirements of 23 CFR 646, Subpart A.

References to the plans and specifications that describe the proposed work.

Provisions that specify the type of protective services (such as railroad flaggers) the railroad will provide
or require the conditions under which they are required during the performance of the work, and the
method of payment to the railroad for these services.

Provisions that address the inspection of any recovered materials. These provisions shall allow the LPA
to inspect any materials salvaged by the railroad in order to agree upon the credit (if any) to be applied
toward the Federal participation in the cost of the railroad work, as required by 23 CFR 646.216(c)(2).

Appendix A of the Standard DOT Title VI Assurances. This language is required whether Federal funds
are used for the work covered by the railroad agreement or not.

Buy America provisions. If the project requires railroad work that is eligible for Federal participation,
regardless of whether Federal funds are actually used or not, the agreement shall include provisions that
require the railroad to comply with the Buy America law at 23 U.S.C. 313 and its implementing regulations
at 23 CFR 635.410. The agreement shall also require the railroad to maintain records to support its
compliance. A sample agreement provision, where “COMPANY” is the railroad and the “AGENCY” is the
LPA, is provided below:

“All portions of the project performed by the COMPANY shall be in compliance with the Buy America
Requirements, as set forth in 23 CFR 635.410 and 23 USC 313, as amended by Section 1518 of P.L.
112-141. Before incorporating any iron or steel products into the work, the COMPANY shall provide
the AGENCY with manufacturer’s certifications indicating that all manufacturing processes for iron
and steel, including the application of coatings, have occurred in the United States, unless granted a
waiver pursuant to 23 CFR 635.410.”

The lowa DOT recommends the agreement require the railroad to use a step-certification process,
whereby each corporate entity involved in the manufacturing process (from melting to fabrication) on
transfer of the intermediate product, certify that its product complies with Buy America. This process
produces a “chain of custody” documentation trail that can be used to verify compliance.

Regardless of the type of certification process used, the LPA shall retain the certifications provided by the
railroad as part of its Federal-aid project file for which the railroad work was eligible. These records shall
be retained for at least 3 years after FHWA approval of the final amendment / modification document for
the project, as described in Section 9.3 of the Federal-aid Project Development Guide.

The lowa DOT will review the LPA's file for Buy America certifications during field reviews or during the
project close-out process. If Federal-aid reimbursement is requested for this work, the LPA shall also
provide these certifications to the lowa DOT with its reimbursement request(s).

For additional guidance concerning the Buy America requirements, refer to FHWA's Buy America
Construction Program Guide.

Federal Participation in Railroad Costs

To request FHWA authorization for railroad costs, follow the process illustrated in the flowchart included as
Attachment A to this I.M. Like any other type of project work, FHWA Authorization must be obtained prior to
beginning any railroad work which will be reimbursed with Federal funds. Additional details and guidance
concerning this process is provided below.

Federal Share:

The pro-rata share of eligible railroad costs shall be determined by the Federal program that is supplying the
Federal funds for the project.

Eligible Costs:
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The criteria governing the eligibility of specific cost elements (e.g., labor, overhead, materials, equipment, etc.)
incurred by the railroad are given in 23 CFR 140, Subpart I. If a pre-audit is requested, the eligibility of these
costs will be reviewed by the lowa DOT (see the “Pre-audit Procedures” section below).

Eligible Activities:

Engineering

The cost of Preliminary Engineering (PE) work required for the design of railroad facilities may be eligible for

Federal reimbursement.

e When LPA procures the services of an engineering consultant, a qualifications-based selection process
shall be followed, as described in .M. 3.305, Federal Participation in Consultant Costs.

¢ In-house engineering services provided by the LPA must be reviewed and approved in accordance with
I.M. 3.310, Federal-aid Participation in In-House Services.

e When the railroad is not adequately staffed to perform the required engineering work, Federal funds may
participate in the costs of engineering or other consultants hired by the railroad, provided that such
consultant fees are reasonable and are not based on a percentage of construction cost. The railroad may
contract for the required engineering work on a project-specific basis, or as part of an existing continuing
contract when such work is regularly performed for the railroad.

Right-of-Way

When required by the highway project, the cost of acquiring railroad right-of-way or providing replacement
right-of-way for the railroad may be eligible for Federal reimbursement. To be eligible, such right-of-way
acquisitions must meet the same eligibility criteria and follow the same procedures as any other Federal-aid
project. For more information, refer to the |.M. 3.605, Right-of-Way Acquisition.

Construction

In general, Federal funds may participate in the cost of adjustments or construction of railroad facilities that
are required to construct the highway project, but Federal funds may not participate in costs incurred solely
for the benefit of the railroad.

Federal funds may participate in the portion of project costs required to provide the normal horizontal and
vertical clearances required by the railroad, subject to the limitations provided in the Appendix to Subpart B of
23 CFR 646, or as required by the lowa DOT.

For grade separation projects, Federal funds may participate in the costs associated with providing additional
space to accommodate future tracks, if the railroad provides documentation to show that plans to add such
tracks are included in its 5-year improvement plan. The LPA shall forward this documentation to the lowa
DOT Administering Office with its request for FHWA authorization.

FHWA Authorization Request Submittal:

To request FHWA authorization for railroad costs, submit the following to the Administering Office:

1. The draft railroad agreement, including the proposed plans and specifications, and an itemized estimate
of all railroad costs to be paid directly by the LPA, including flagging costs, if applicable.

2. Ifthe LPA’s cost of acquiring railroad right-of-way is requested, include the information specified by .M.
3.605, Right-of-Way Acquisition.

3. If the cost of engineering services provided by the LPA is requested, include the information specified by
either |.M. 3.305, Federal Participation in Consultant Costs, or .M. 3.310, Federal-aid Participation in In-
House Services, as appropriate.

Agreement Review Procedures:

Administering Office Review

The Administering Office will review the draft agreement to determine if it includes the necessary agreement
provisions, as set forth in this .M. The Administering Office will also review the proposed railroad work to
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ensure it is within the scope of the project, as defined by the Concept Statement or other environmental
documents, if applicable.

Pre-audit

If the estimated total railroad cost to be paid by the LPA is greater than $100,000, the Administering Office will

forward 1 copy of the draft railroad agreement to the lowa DOT Office of Finance, External Audits, and

request a pre-audit. If the estimated cost is less than $100,000, a pre-audit is usually not required, unless:

e the railroad is to be paid on a lump-sum basis;

e there is insufficient knowledge of the railroad’s accounting system;

e there is previous unfavorable experience regarding the reliability of the railroad’s accounting system;

e the draft railroad agreement involves procurement of new equipment or supplies for which cost
experience is lacking; or

¢ the Administering Office has concerns about any item in the proposed cost estimate.

External Audits may waive the need for a pre-audit based on its knowledge of the railroad and its past audit

history. A pre-audit typically includes:

e an analysis of the railroad’s cost proposal and financial records for the method of accounting in place to
assure that the railroad has the ability to adequately segregate and accumulate reasonable and allowable
costs to be charged against the project; and

e an analysis of the railroad’s proposed direct costing rates and indirect overhead factors to assure their
propriety and eligibility for Federal reimbursement, as required by 23 CFR 140, Subpart I.

If there are any questions about the pre-audit procedures, the LPA or Administering Office may contact
External Audits for assistance.

Office of Rail Transportation Review

The Administering Office will forward a copy of the draft agreement to the Office of Rail Transportation. The
Office of Rail Transportation will review the draft agreement to determine if the estimated cost of the proposed
railroad work is reasonable. The Administering Office may also request assistance from the Office of Rall
Transportation in reviewing other provisions of the draft agreement. The Office of Rail Transportation will
review and provide its comments to the Administering Office on the reasonableness of the estimated cost and
other provisions of the draft agreement if requested or if deemed necessary.

Reimbursements:

The LPA may request reimbursement for approved and authorized railroad costs anytime after payments have
been made to the railroad. Before submitting a request for reimbursement, the LPA shall ensure the work
completed to-date is in accordance with the authorized railroad agreement. Each request for reimbursement shall
include:
e A cover letter, memo or e-mail that identifies the project number, the railroad work for which
reimbursement is being requested, and the total amount claimed for reimbursement.
o If the railroad is performing the work with its own forces, include a copy of the railroad’s estimate of work
completed to date.
e If the railroad is using a contractor or consultant to perform the work, include a copy of the contractor or
consultant invoice, and any applicable subcontractor or subconsultant invoices.
e A copy of the canceled check or check register to verify that the LPA has made payment to the railroad.
o If the reimbursement includes iron or steel products subject to Buy America, include copies of Buy
America certifications provided by the railroad.

Completion of Railroad Work:

After all the railroad’s work is completed, the LPA shall submit a request for final reimbursement to the
Administering Office. The final reimbursement request shall include:

e A cover letter, memo or e-mail that identifies the project number, the railroad work for which
reimbursement is being requested, and the total amount claimed for reimbursement. The cover letter
shall also include a statement by the LPA that the work performed by the railroad was completed in
general conformance with the railroad agreement.

e If the railroad is performing the work with its own forces, include a copy of the railroad’s final costs.

Page 5 of 6


http://www.ecfr.gov/cgi-bin/text-idx?SID=dabcc1e14a76e58bd1581137583cd34c&mc=true&node=pt23.1.140&rgn=div5

.M. 3.680
May 2, 2016

e |If the railroad is using a contractor or consultant to perform the work, include a copy each of the
contractor or consultant final invoice, and any applicable subcontractor or subconsultant final invoices.

e A copy of the canceled check or check register to verify that the LPA has made final payment to the
railroad.

e Four color photos of showing the finished crossing from both roadway and railroad approaches
(recommended but not required — these photos are used for the lowa DOT's railroad database).

Because the final audit process can require a significant amount of time, and the final audit will need to be
complete before the project as a whole can receive final Federal-aid reimbursement, the LPA should submit their
request for final reimbursement of railroad work as soon as possible.

Upon receipt of a request for final reimbursement of railroad costs, the Administering Office will forward a request
for a final audit or final review to the Office of Finance, External Audits. Lump sum agreements do not need a
final audit, but may have a final review. External Audits may waive final audit requirements on railroad
agreements less than $100,000. Final reimbursement for lump sum agreements or hourly rate agreements under
$100,000 can be made prior to the final audit or review (reimbursement set by agreement).

If a final audit is conducted, External Audits will review all invoiced charges to assure that the charges are
adequately supported and are eligible for reimbursement. After the final audit is complete, External Audits will
return the audit report to the Administering Office, which in turn will pass the report on to the LPA and the railroad.
o If the final audit report finds that a balance is due to the railroad, the railroad may invoice the LPA for the
balance due and the LPA may request reimbursement for the additional payment. Upon receipt of such a
request, the lowa DOT will reimburse the LPA for the appropriate Federal share.
o If the final audit report finds that the railroad has been overpaid, the lowa DOT will invoice the LPA for the
appropriate Federal share or deduct this amount from the balance of reimbursement that is due to the
LPA for other project costs. Likewise, the LPA may request reimbursement from the railroad for the
amount of overpayment.
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